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Considerations for Petitioning Attorneys 

 FRAMING- It Is What Petitioning Attorneys Do. 

Petitions for appointment of a guardian and/or a conservator are structured 
in a way to present a problem for the court to solve within the limits of the 
law:

 Document that something is amiss, some problem that the Petitioner believes 
can be solved best or only by the appointment of a guardian or a 
conservator;

 If the Petitioner requests less than a full guardianship and/or 
conservatorship, will  the Petition be viewed as unworthy or 
improvidently filed?



New Mexico Is Shifting to Consideration of 

“Limited” Guardianship and Conservatorship

 Changes in the law require a petitioner to consider what is the least 
restrictive form of intervention.

 Less restrictive alternatives to full guardianship or conservatorship should 
always be considered first. 

 What does Least Restrictive Form of Intervention mean? A least restrictive 
form of intervention is an option which allows a person to keep as much 
autonomy and self-determination as possible while still protecting the 
person. If a least restrictive form of intervention can provide proper 
protection for the person, it must be used to avoid guardianship or 
conservatorship. 



Checklist for Petitioning Attorney 

Know your client, ask your client:

 In your opinion, why is this guardianship necessary? 

Will the person for whom protection is sought agree?

What alternatives to guardianship have you considered? 

What alternatives to conservatorship have you considered? 

Will that person be willing to share important information and bring 
major medical and service decisions to a support circle of family, 
friends and paid support workers? 



Checklist for Petitioning Attorney Continued

Know your client, ask your client:

 Even if a guardianship is ordered, how can the support circle of family, friends 
and paid support workers help keep the person involved in decisions, and 
make sure his or her opinions and goals are considered?

 Is the person isolated? Is power over the person concentrated in the hands of 
one person or agency?

 Does the person have significant dependence on medical, social or mental 
health services, which may increase the importance of having a guardian or 
other authoritative outside advocate?

 Will guardianship, even if available,  be a useful tool for solving a problem, or 
will  it do more harm than good?



Request for Relief in the Petition

Requests for Relief in the Petition  represent a transfer of the 
responsibility for exercising an individual's rights. Considerations:

adequate safeguards are needed to ensure the individual 
retains as much decision-making power as possible. 

 The restrictions on the individual's rights and decision-making 
powers should be confined to those areas in which the individual 
clearly cannot understand the serious consequence of his or her 
decisions or lack of foresight, such as through the use of limited 
conservatorship, power of attorney, etc.



Request for Relief in the Petition Continued

The Request for Relief in the Petition requesting an order appointing a 
guardian and/or conservator can provide options:

Leave all powers and duties with the person, except specific 
powers given to the guardian and/or conservator in the court 
order. The powers given to the guardian and/or conservator 
must be individually spelled out in the order. 

Give all powers to the guardian, except specific powers that the 
person keeps under the court order. The powers the person 
keeps must be individually spelled out. 

Give all powers to the guardian and/or conservator, with the 
person keeping no powers.



QUESTIONS?
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